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I.
Guardianship in Illinois.



A.
When is guardianship appropriate.





1.
Powers of Attorney







a.
Person







b.
Property



B.
Who may initiate guardianship proceedings.







a.
Any person.







b.
Over 18 years of age







c.
Sound mind







d.
Resident of the U.S.







e.
Court has discretion re:










past felony conviction



C.
Definition of Disabled Adult.





1.
Adult over 18 who because of “mental deterioration or physical incapacity is not fully able to manage his person or estate”

755 ILCS 11a-2(a).





2.
Who because of mental illness or developmental disability is unable to manage his person or estate

755 ILCS 11a-2(b).



D.
Report of Physician





1.
Petition for guardianship “should” be accompanied by a report of a licensed physician which provides 1.  nature of disability, 2. results of examination conducted within 90 days of the filing of the petition, 3. an opinion as to whether guardianship is necessary and the reasons why, 4. a recommendation as to the most suitable living arrangement and where appropriate, treatment and habilitation recommendations.



E.
Proceedings following the filing of a Petition.





1.
Appointment of a guardian ad litem.





2.
Notice of Rights.





3.
Right to an attorney.





4.
Right to a jury trial.





5.
Right to cross exam witnesses.





6.
Right to own expert witness.



F.
Types of Guardianships.





1.
Limited Guardianship.





2.
Plenary Guardianship.

PROTECTING THE RIGHTS OF DISABLED ADULTS AND

THE RECOVERY OF ASSETS THAT HAVE BEEN MISAPPROPRIATED

CITATION PROCEEDINGS UNDER THE PROBATE ACT
I.
Background of 755 ILCS 5/16-1.



A.
Citation Action Relates to both Guardianship and Decedent’s Estates.



B.
Purpose of Citation Action.





1.
Bring before the Court “any person whom the petitioner believes (1) to have concealed, converted or embezzled or to have in his possession or control any personal property, books of account, papers or evidences of debt or title to land  . . . . . (2)to have information or knowledge withheld by the respondent from the representative and needed by the representative for the recovery of any property by suit or otherwise.”  755 ILCS 16/1 (a).





2.
The Court in a citation action can “determine all questions of title and the right of property and may enter such orders and judgment 

as the case requires.”



C.
Who brings the action.





1. 
Representative.  


a.  In an adult guardianship case, typically it is the guardian of the estate, although the court can appoint, for example, a guardian ad litem, to initiate a citation action or the action may be brought by “any other person.”


b.  In a decedent’s estate the administrator or representative typically brings the action, although a special administrator may also be appointed, however a Citation Action may be brought by any “person interested in the estate.”
II.
Types of Citation Actions.



A.
Citation to Discover.





1.
Broad discovery action to locate assets and discover information that can lead to the recovery of assets.





2.
Keshner v. Keshner, 376 Ill. 354, 33 N.E.2d 877 (1941) (discovery citation initiated by creditor of deceased may properly be a “fishing expedition” for the discovery of evidence).




B.
Citation to Recover.





1.
Action that is filed to actually recover the assets that have allegedly been misappropriated.





2.
May also be used to resolve issues of title over land or property.





3.
Civil Practice Act Applies.





4.
Right to a jury to resolve “questions of title, claims of adverse title and the right of property.”  755 ILCS 5/16-3

III.
Typical factual scenarios that give rise to Citation Actions.





1.
BREACH OF FIDUCIARY RELATIONSHIP/






UNDUE INFLUENCE






a.
Fiduciary Duties can arise as a matter of law from certain relationships, e.g. attorney-client, guardian-ward, power of attorney – principal and agent etc.  See Estate of Kaminski, 558 N.E.2d 142.






b.
Can arise out of any type of relationship where one party reposes trust in another.  Mors v. Peterson, 261 Ill. 532, 104 N.E. 216 (1914) (Fiduciary relationship “extends to every possible case. . . in which there is confidence reposed on one side . . . and resulting influence on the other.”)

  Factors to consider in determining whether a de facto fiduciary relationship exists:





1.
Degree of kinship between the parties





2.
Disparity in age.





3.
The health and mental condition of the parties.





4.
The education and business experience.





5.
The degree of trust placed in the dominant party.   Estate of Kaminski.


A.
Burdens of proof relating to fiduciary relationship.





1.
Where a fiduciary relationship is shown to exist as a matter of law – principal and agent, attorney client, guardian and ward - transactions between the parties that benefit the dominant party are presumptively fraudulent and the fiduciary must show by clear and convincing evidence that the transactions are nonetheless appropriate.  Lemp v, Hauptmann, 525 N.E.2d 203.  





2.
Where a party is alleging that a de facto fiduciary relationship has been created, the burden is on the party asserting the relationship to prove by clear and convincing evidence that a fiduciary relationship in fact exists.  Ransom  v. A.B. Dick, 682 N.E.2d 314.





3.
Once a party establishes by clear and convincing evidence that a fiduciary relationship exits as a matter of fact, burden then shifts to the dominant party to prove by clear and convincing evidence that transactions that favored the fiduciary were not the result of fraud or undue influence. Mors v. Peterson;  Estate of Kaminski.
LACK OF CAPACITY AND THE ROLE OF MEDICAL AND

MENTAL HEALTH CARE PROFESSINALS IN CITATION PROCEEDINGS

A.
Establishing and “backdating” disability and lack of capacity.





A.  
The lack of capacity of the person at the time of the transaction in question may also be used to set aside the transaction.  






B.
Illinois law is clear that transactions occurring before an adjudication of disability are voidable.  Jordan v. Kirkpatrick, 251 Ill. 116, 95 N.E. 1079 (1911);  Estate of Robertson, 144 Ill.App.3d 701, 494 N.E.2d 562, 569 (1st Dist. 1986).




1.
Determining capacity,







a.  Expert testimony.







b.  Anecdotal testimony.







c.  Mental Health Records.







d.  Adjudication of disability.

